IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

NEW YORK LI FE | NSURANCE CO, : CVIL ACTI ON
V.

ARTHUR TERRY DALY : 95-6702

MEMORANDUM AND ORDER

HUTTON, J. Cct ober 10, 2001

Presently before the Court are Plaintiff New York Life
| nsurance Conpany’s Mdtion for Summary Judgnent and acconpanyi ng
Menor andum of Law (Docket No. 21) and Defendant Arthur Terry Daly’s
Answer to Plaintiff’s Mdtion for Sunmary Judgnent and acconpanyi ng
Menor andum of Law (Docket No. 23). After full consideration of the

argunents, Plaintiff’s notion is DEN ED

. BACKGROUND

Plaintiff New York Life I nsurance Conpany (“New York Life”) is
a mutual |ife insurance conpany that issued two i nsurance policies
to the Defendant, Arthur Terry Daly (“Daly”), an attorney who
practiced personal injury lawin Philadel phia. Daly submtted his
first application to New York Life for a Premer Disability Incone
Policy on May 8, 1989, followed by a second application for
prof essi onal overhead expenses (“PCE") in Novenmber of 1992. New
York Life issued Daly the policies with coverage effective May 9,
1989 and April 1, 1993 respectively.

Prior to Daly's application for PCE i nsurance, an

i nvestigating Grand Jury in Philadel phia County returned its first



of three Presentnents agai nst Daly, concluding that Daly shoul d be
charged with a nunber of crimnal offenses® in connection with his
handl i ng of six personal injury cases from1986 t hrough 1992. The
Grand Jury returned a second Presentnent on Novenber 30, 1992
recommendi ng additional charges be filed against Daly for his
handling of two nore cases between 1983 and 1993, and Daly was
again arrested on Decenber 4, 1992. Finally, on March 10, 1993,
the Gand Jury returned a third and final Presentnent resulting in
Daly’s arrest on March 12, 1993.

Daly executed a proof of claim for benefits under the
disability i nsurance policy on Cctober 20, 1993 i n whi ch he cl ai ned
he had becone total ly di sabled on May 3, 1993 due to depressi on and
paranoia. New York Life paid this claimfromJuly 9, 1993 to Apri
30, 1995 for a total of $167,633.33. Daly checked hinself into a
psychiatric hospital on June 9, 1993 and renmi ned there until June
1, 1994. On CQctober 22, 1993, the Pennsylvania Suprene Court
indefinitely suspended Daly’'s |icense to practice |aw.

In Cctober of 1995, New York Life brought the instant action
seeking declaratory relief on the i ssue of whether Daly is entitled
to benefits under the policies. I n Decenber of 1996, the Court
granted Daly’'s notion to stay the proceedings pending the

conclusion of the crimnal case. This action was placed in Cvil

1 The charges included crimnal conspiracy, solicitation to conmt perjury,

theft by deception, tanpering with public records, perjury, crimnal attenpt to commt
theft, and fal se swearing.
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Suspense in June of 1997. On March 13, 2000, Daly pled guilty to
one count of conspiracy, four counts of crimnal solicitation,
three counts of tanpering with public records, four counts of theft
by deception, and one count of theft by failure to properly di spose
of funds. New York Life filed this Mtion for Summary Judgnent on
April 5, 2001.

1. LEGAL STANDARD

Summary  Judgnent is appropriate “if the pl eadings,
depositions, answers to interrogatories, and adm ssions on file,
together wwth the affidavits, if any, showthat there i s no genui ne
issue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law” Fed. R Cv. P. 56(c). The
party noving for summary judgnent has the initial burden of show ng

the basis for its notion. See Celotex Corp. v. Catrett, 477 U.S.

317, 323 (1986). Utimately, the noving party bears the burden of
showng that there is an absence of evidence to support the
nonnovi ng party’s case. See id. at 325. Once the novant
adequately supports its notion pursuant to Rule 56(c), the burden
shifts to the nonnoving party to go beyond the nere pl eadi ngs and
present evidence through affidavits, depositions, or adm ssions on
file to show that there is a genuine issue for trial. See id. at
324. A genuine issue is one in which the evidence is such that a
reasonable jury could return a verdict for the nonnoving party.

See Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986). A
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fact is “material” only if it mght affect the outcone of the suit
under the applicable rule of law. See id.

When deci ding a notion for summary judgnent, a court nust draw
all reasonable inferences in the light nost favorable to the

nonnovant . See Big Apple BMN Inc. v. BMNof N. Am, Inc., 974

F.2d 1358, 1363 (3d Cir. 1992). Moreover, a court may not consider
the credibility or weight of the evidence in deciding a notion for
summary judgnent, even if the quantity of the noving party’s
evi dence far outwei ghs that of its opponent. See id. Neverthel ess,
a party opposing summary judgnment nust do nore than just rest upon
nmere all egations, general denials, or vague statenents. See Trap

Rock Indus., Inc. v. Local 825, 982 F.2d 884, 890 (3d Cr. 1992).

The court’s inquiry at the summary judgnent stage is the threshold
inquiry of determ ning whether there is a need for a trial, that
is, whether the evidence presents a sufficient disagreenent to
requi re submssion to a jury or whether it is so one-sided that one

party must prevail as a matter of |law. See Anderson, 477 U. S. at

250-52. If there if sufficient evidence to reasonably expect that
a jury could return a verdict in favor of the plaintiff, that is
enough to thwart inposition of summary judgnent. See id. at 248-
51.

1. DISCUSSI ON

Were federal jurisdiction is based on diversity of

citizenship, as it is here, the district court nust apply the



choice of lawrules of the state in which it sits. St. Paul Fire

& Marine Ins. Co. v. lLews, 935 F.2d 1428, 1431 n.3 (3d. Grr.

1991) (citation omtted). Under Pennsylvania |aw, an insurance
contract is governed by the |aw of the state in which the contract

was nade. Crawford v. Manhattan Life Ins. Co. of N.Y., 208 Pa.

Super. 150, 154, 221 A 2d 877, 880 (1996). An insurance contract

is made at the place of delivery. Centennial Ins. Co. v. Meritor

Savings Bank, Inc., 1992 W 164906, at *2 (E.D. Pa. June 2, 1992).
Here, Daly was a Pennsyl vani a resident when New York Life issued
hi m the insurance policies for his law practice, also |ocated in
Pennsyl vania. Neither party disputes the fact that Pennsyl vani a
| aw applies to the policies at issue.

A. | nsurabl e | nterest

New York Life first contends that it is entitled to summary
j udgnent because the policies are void ad initio for lack of an
insurable interest. See Pl.’s Mot. Sunm J. at 7. According to
New York Life, Daly l|acked an insurable interest because he
obtained the policies to protect an “illegal incone stream” |d.
Daly counters that from1985 to 1993, he received legiti mate i ncone
fromhis occupation as a personal injury |awer, and thus had an
insurable interest in his |legal practice. See Def.’s Answer to
Pl.”s Mot. Summ J. at 5-6.
Under Pennsylvania |law, in order for a person to recover on an

i nsurance policy, a valid contract of insurance nust exist.



Shockley v. Harleysville Miut. Ins. Co., 381 Pa. Super. 287, 291,
553 A . 2d 973, 974 (1988). An insurance contract is valid if, anong
other things, the policy owner possesses an insurable interest.

Commonweal th v. Rodebaugh, 102 Pa. Cnw th. 592, 607, 519 A 2d 555,

563 (1986). One who “derives pecuniary benefit or advantage from
the preservation or continued existence of [] property or who w ||

suffer pecuniary loss from its destruction” has an insurable

interest. Luchansky v. Farners Fire Ins. Co., 357 Pa. Super. 136,
138, 515 A 2d 598, 599 (1986). Since “the requirenent of an
insurable interest arose to prevent the use of insurance for

illegitimte purposes,” New York Life contends the policies should
be void ab initio. Pl.’s Mot. Summ J. at 7 (citing Luchansky, 515
A 2d at 599).

Here, Daly raises a genuine issue of material fact as to
whet her he had an insurable interest inlegitimte i ncone made from
his legal practice. Daly has averred that his legal practice
gener ated substantial incone, not fromillegal activity, but from
hi s handling of personal injury cases and referring cases to ot her
| awers. See Aff. of Arthur Terry Daly at 1 7. It is uncontested
that Daly plead gquilty to crimes commtted through his |egal
practice. However, New York Life has produced no evidence to
contradict Daly’ s statenment that he al so received | egitimate i ncone

during the relevant tinme period. Under Pennsylvania | aw, “whether

a person has an insurable interest is [generally] an issue to be
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decided by the finder of fact.” Alberici v. Safequard Miut. Ins.

Co., 444 Pa. Super. 351, 357, 664 A . 2d 110, 112 (1995); Canpbell v.

Royal Indem Co. of NY., 256 Pa. Super. 312, 315, 389 A 2d 1139,

1141 (1978). Drawing all reasonable inferences in the |ight nost
favorable to Daly, the Court concludes that a genuine issue of
material fact exists as to whether Daly had an i nsurable interest.
Accordi ngly, summary judgnent on Count V is denied.

B. Public Policy

New York Life next contends that public policy precludes
coverage under the instant insurance contracts. As this Court
noted, considerations of public policy nmay preclude coverage under
an insurance contract even if the policy is not void for

illegality. See New York Life Ins. Co. v. Daly, No. Gv. A 95-

6702, 1996 W. 153665, at *1 (E.D. Pa. Apr. 2, 1996). Nevert hel ess,
in order to determ ne whether public policy precludes coverage
under an i nsurance contract, courts nust evaluate four factors: (1)
whet her the i nsurance contract was procured i n contenpl ati on of the
wrongful activity; (2) whether the i nsurance contract m ght be said
to pronote the wongful activity; (3) whether denying coverage
woul d serve as a deterrent; and (4) whether the insurance contract
saves the insured from the consequences of wongful acts. See

Ei senman v. Hornberger, 438 Pa. 46, 50, 264 A 2d 673, 675 (1975);

Aetna Life & Cas. Co. v. MCabe, 556 F.Supp. 1342, 1352-53 (E. D

Pa. 1983).



Appl ying these four factors, New York Life contends that Daly
procured the insurance policies in contenplation of, and in the
mdst of, illegal activity. See Pl.’s Mot. at 9. In addition, New
York Life argues that permtting Daly to insure illegal incone
woul d pronote such wongful activity, whereas denying coverage
woul d deter the insurance of illegal incone. Id. Finally,
according to New York Life, permtting Daly to obtain insurance
benefits woul d save himfromthe consequences of his wongful act.

The Court recogni zes that sonme courts have voi ded insurance
clains based on public policy where the insured has commtted

crimnal acts. See Mass. Mut. Lifelns. Co. v. Quellette, 617 A 2d

132, 135 (Vt. 1992) (“Inposing liability on disability insurance
conpanies in cases |like this would be contrary to the public
interest in discouraging coverage for an insured’s own i ntenti onal
crimnal conduct.”) (citationomtted). Oher courts, nost notably
inthis Grcuit, have declined to do so, finding that the insured
is not seeking coverage for liability arising from crimnal
conduct, but because of a condition the insured alleges rendered

hi mdi sabled to practice his profession. See Gayboyes v. Gen. Am

Life Ins. Co., Gv. A No. 92-2515, 1995 W 156040, at *7 (E. D. Pa.

Apr. 4, 1995) (“The court rejects defendant’s argunent that to
allow plaintiff to recover benefits ‘would violate the strong
public policy against allow ng i nsurance coverage for conduct that

is crimnal. ”). Mor eover, Pennsylvania cases have expressly
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rejected the public policy in denying recovery where the insured

was involved in cul pable conduct. See Eisenman, 264 A 2d at 675;

Wetzel v. Westinghouse Elec. Corp., 258 Pa. Super. 500, 504, 393

A 2d 470, 472 (1978). Here, the evidence denonstrates that there
is a genuine issue of material fact as to whether Daly procured
i nsurance policies in contenplation of hisillegal activity, or, as
Daly contends, to protect his legitimate incone in the event of a
disability. Wiile it is undisputed that Daly pled guilty to
charges that he engaged in illegal practices during the tinme he
purchased insurance, it is not conclusive, as New York Life
contends, that he obtained the policies solely to protect his
illegal incone. The question of Daly’s notive and intent in
purchasi ng insurance policies is nore properly determned by a
trier of fact who, unlike the Court upon this current notion, nmay
properly weight the credibility and weight of the evidence.
Moreover, it cannot be said that denying coverage in this case
woul d deter the crimnal conduct that took place. Nor can it be
said that providing Daly i nsurance benefits woul d save hi mfromt he

consequences of his actions since “the consequences of M. Daly’s

illegal act is inprisonment.” Def.’s Answer to Pl.’s Mtion for
Summ J. at 7. Accordingly, summary judgnent on Counts Ill and IV
i s denied.

C. Fr audul ent M srepresentation

Next, New York Life contends that sumrary judgnent shoul d be
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granted on Counts VIII and [IX because Daly fraudulently
m srepresented hinself as an attorney on his insurance
application.? Pl.’s M. at 11. Under Pennsylvania |law, in order
to rescind an insurance contract for fraud, an insurer nust show
that (1) there was a msrepresentation in the insurance
application; (2) the msrepresentation was material to the risk
insured; and (3) the applicant knew the statenent was true when
made or otherw se acted in bad faith in nmaki ng an untrue statenent.

New York Life Ins. Co. v. Johnson, 923 F.2d 279, 281 (3d Grr.

1991); Royal Indem Co. v. Deli by Foodarama, Inc., No. Cv. A 97-

1267, 2001 W 33162, at *5 (E.D. Pa. Jan. 11, 2001). The plaintiff
must prove the m srepresentation by clear and convi nci ng evi dence.

See Batka v. Liberty Mut. Fire Ins. Co., 704 F.2d 684, 687 (3d Gr.

1983); Rohm and Haas Co. v. Continental Cas. Co., 732 A 2d 1236,

1251-52 (Pa. Super. C. 1999). “If falsity and bad faith appear
affirmatively from the docunentary evidence and plaintiff’s own
W t nesses, the court nmay enter a verdict in favor of the insurer.”

Barbaro v. dd Line Lifelns. Co. of Am, Cv. A No. 91-4296, 1992

W. 97227, at *1 (E.D. Pa. Apr. 27, 1992).
According to New York Life, Daly fraudulently m srepresented
on his insurance application that “he was engaged in the legitimate

occupation of an attorney” when he was in fact “engaged in the

2 Wile New York Life contends that Daly fraudulently nmisrepresented other facts

on his insurance applications, New York Life specifically linmts the considerations on
this notion to Daly’'s representation of his occupation. See Pl.’s Mt. Summary J. at
3 n. 1.
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practice of defrauding insurance conpanies.” Pl.s’ Mt. Summ J.
at 11. Again, Daly counter that his statenent to New York Life
that he was a personal injury |lawer was in no way fraudul ent. See
Def.’s Answer to Pl.’s Mot. Summ J. at 8. “Wen asked t he nane of
my business, | responded Arthur Terry Daly - Personal Injury
Lawyer. Wien asked the structure of ny business, | responded, sole
proprietorship.” Aff. of Arthur Terry Daly at 1 5. Moreover, Daly
mai ntained a license to practice law until his suspension fromthe
bar in October of 1993. New York Life has failed to denonstrate
that Daly msrepresented his occupation on his insurance
appl i cation. Since New York Life fails to affirmatively docunent
falsity and bad faith, the Court will not enter a verdict in favor
of the New York Life on Counts VIII and I X

D. Legal Disability

Finally, New York Life argues that it is entitled to summary
j udgnent because Daly’'s disability is caused by the |egal and
prof essi onal consequences of his crimnal conduct, and not by
mental illness. See Pl.’s Mot. Summ J. at 12. It is undisputed
that Daly’ s current incarceration and suspension fromthe bar have
rendered himunable to practice |law. However, Daly avers that the
cause of his disability is a nental illness that pre-dates the
crimnal matter that resulted in his incarceration and suspension
fromthe bar. See Def.’s Answer to Pl.’s Mot. Summ J. at 8-9.

Disability insurance policies generally provide coverage for
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factual disabilities, such as injury or sickness, and not for |egal

disabilities. Goomar v. Centennial Life Ins. Co., 855 F. Supp. 319,

325 (S.D. Cal. 1994), aff’d, 76 F.3d 1059 (9th Cir. 1996); see al so

Couch on Insurance Y 146:9 (3d ed. 2000). An insured is deened

| egal Iy di sabl ed under an insurance contract if the insured is not

permtted by law to practice his profession. Provident Life &

Accident Ins. Co. v. Fleischer, 26 F. Supp.2d 1220, 1223 (C.D. Cal.

1998); see also Grayboyes v. Gen. Am Life Ins. Co., Cv. A No.
92- 2515, 1995 W 156040, at *7 (E.D. Pa. Apr. 4, 1995) (“There is
a difference between one who is unable to engage in an occupation
and one who is not allowed to do so.”) (citations omtted).
However, courts have declined to grant summary judgnent “despite a
crimnal conviction or |icense suspension, where a genui ne di spute

exi st[s] on whether the insured’ s factual disability preceded the

| egal disability.” Paul Revere Life Ins. Co. v. Bavaro, 957
F. Supp. 444, 499 (S.D.N. Y. 1997).

| f defendant denonstrates to the trier of fact that
he is unable to work because of his nental and
enot i onal problems then he is entitled to
di sability paynents, despite the existence of his
subsequent legal disability. If, however, the trier
of fact believes that but for his legal disability
he woul d be able to performhis occupation, then he
is not entitled to disability paynents.

Here, a reasonable fact finder could conclude from Daly’'s
evidence, if credited, that Daly’s nmental illness preceded the

suspension of his law license and i ncarceration. On Septenber 30,
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1993, Daly was diagnosed with paranoid schizophrenia, depressive
di sorder, and panic disorder. See Pl.’s Mot. Summ J., Ex. N. In
addition, Daly had suffered from paranoid schizophrenia in 1979.
Id. Moreover, the Pennsylvania Suprenme Court transferred Daly to
i nactive status based on Daly’s contention that he suffers “froma
disabling condition nmaking it inpossible to prepare an adequate
defense . . .” \When deciding a notion for summary judgnent, “[t]he
court’s roleis not to try issues of fact, but rather to determ ne

whet her issues exist to be tried.” Paul Revere, 957 F.Supp. at

497. The Court concludes that there exists a triable issue of fact
as to whether Daly’s factual or legal disability prevents himfrom
returning to his occupation. Therefore, sunmary judgnent is denied
on Count 11.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
NEW YORK LI FE | NSURANCE CO, : CVIL ACTI ON
V.

ARTHUR TERRY DALY 95-6702

ORDER
AND NOW this 10" day of October, 2001, upon consideration
of Plaintiff New York Life Insurance Conpany’s Mdtion for Sunmary
Judgnent and acconpanyi ng Menorandum of Law (Docket No. 21) and
Def endant Arthur Terry Daly’s Answer to Plaintiff’s Mtion for
Summary Judgnent and acconpanyi ng Menorandum of Law (Docket No.
23), IT 1S HEREBY ORDERED that the Plaintiff’s Mdtion for Sunmary

Judgnent i s DEN ED

BY THE COURT:

HERBERT J. HUTTON, J.



